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(4) Number of negatives verified by a
medical review officer by type of test;

(5) Number of drivers who refused to
submit to an alcohol or controlled sub-
stances test required under this sub-
part;

(6)(i) Number of supervisors who have
received required alcohol training dur-
ing the reporting period; and

(i) Number of supervisors who have
received required controlled substances
training during the reporting period;

(7) Number of screen alcohol tests by
type of test; and

(8) Number of drivers who were re-
turned to duty (having complied with
the recommendations of a substance
abuse professional as described in
§§382.503 and 382.605), in this reporting
period, who previously:

(i) Had a verified positive controlled
substance test result, or

(if) Engaged in prohibited alcohol
misuse under the provisions of this
part.

(e) Each employer that is subject to
more than one DOT agency alcohol or
controlled substances rule shall iden-
tify each driver covered by the regula-
tions of more than one DOT agency.
The identification will be by the total
number of covered functions. Prior to
conducting any alcohol or controlled
substances test on a driver subject to
the rules of more than one DOT agen-
cy, the employer shall determine which
DOT agency rule or rules authorizes or
requires the test. The test result infor-
mation shall be directed to the appro-
priate DOT agency or agencies.

(f) A consortium may prepare annual
calendar year summaries and reports
on behalf of individual employers for
purposes of compliance with this sec-
tion. However, each employer shall
sign and submit such a report and shall
remain responsible for ensuring the ac-
curacy and timeliness of each report
prepared on its behalf by a consortium.

§382.405 Access to facilities and
records.

(a) Except as required by law or ex-
pressly authorized or required in this
section, no employer shall release driv-
er information that is contained in
records required to be maintained
under §382.401.

§382.405

(b) A driver is entitled, upon written
request, to obtain copies of any records
pertaining to the driver’s use of alcohol
or controlled substances, including any
records pertaining to his or her alcohol
or controlled substances tests. The em-
ployer shall promptly provide the
records requested by the driver. Access
to a driver’s records shall not be con-
tingent upon payment for records other
than those specifically requested.

(c) Each employer shall permit ac-
cess to all facilities utilized in comply-
ing with the requirements of this part
to the Secretary of Transportation,
any DOT agency, or any State or local
officials with regulatory authority
over the employer or any of its drivers.

(d) Each employer shall make avail-
able copies of all results for employer
alcohol and/or controlled substances
testing conducted under this part and
any other information pertaining to
the employer’s alcohol misuse and/or
controlled substances use prevention
program, when requested by the Sec-
retary of Transportation, any DOT
agency, or any State or local officials
with regulatory authority over the em-
ployer or any of its drivers.

(e) When requested by the National
Transportation Safety Board as part of
an accident investigation, employers
shall disclose information related to
the employer’s administration of a
post-accident alcohol and/or controlled
substance test administered following
the accident under investigation.

(f) Records shall be made available to
a subsequent employer upon receipt of
a written request from a driver. Disclo-
sure by the subsequent employer is per-
mitted only as expressly authorized by
the terms of the driver’s request.

(g) An employer may disclose infor-
mation required to be maintained
under this part pertaining to a driver,
the decisionmaker in a lawsuit, griev-
ance, or other proceeding initiated by
or on behalf of the individual, and aris-
ing from the results of an alcohol and/
or controlled substance test adminis-
tered under this part, or from the em-
ployer’s determination that the driver
engaged in conduct prohibited by sub-
part B of this part (including, but not
limited to, a worker’s compensation,
unemployment compensation, or other
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§382.407

proceeding relating to a benefit sought
by the driver.)

(h) An employer shall release infor-
mation regarding a driver’s records as
directed by the specific, written con-
sent of the driver authorizing release of
the information to an identified per-
son. Release of such information by the
person receiving the information is
permitted only in accordance with the
terms of the employee’s consent.

§382.407 Medical review officer notifi-
cations to the employer.

(@) The medical review officer may
report to the employer using any com-
munications device, but in all in-
stances a signed, written notification
must be forwarded within three busi-
ness days of completion of the medical
review officer’s review, pursuant to
part 40 of this title. A legible photo-
copy of the fourth copy of Part 40 Ap-
pendix A subtitled COPY 4—SEND DI-
RECTLY TO MEDICAL REVIEW OFFI-
CER—DO NOT SEND TO LABORATORY
of the Federal Custody and Control Form
OMB Number 9999-0023 may be used to
make the signed, written notification
to the employer for all test results
(positive, negative, canceled, etc.), pro-
vided that the controlled substance(s)
verified as positive, and the MRO’s sig-
nature, shall be legibly noted in the re-
marks section of step 8 of the form
completed by the medical review offi-
cer. The MRO must sign all verified
positive test results. An MRO may sign
or rubber stamp negative test results.
An MRO’s staff may rubber stamp neg-
ative test results under written author-
ization of the MRO. In no event shall
an MRO, or his/her staff, use electronic
signature technology to comply with
this section. All reports, both oral and
in writing, from the medical review of-
ficer to an employer shall clearly in-
clude:

(1) A statement that the controlled
substances test being reported was in
accordance with part 40 of this title
and this part, except for legible photo-
copies of Copy 4 of the Federal Custody
and Control Form;

(2) The full name of the driver for
whom the test results are being re-
ported;
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(3) The type of test indicated on the
custody and control form (i.e. random,
post-accident, follow-up);

(4) The date and location of the test
collection;

(5) The identities of the persons or
entities performing the collection, ana-
lyzing the specimens, and serving as
the medical review officer for the spe-
cific test;

(6) The results of the controlled sub-
stances test, positive, negative, test
canceled, or test not performed, and if
positive, the identity of the controlled
substance(s) for which the test was
verified positive.

(b) A medical review officer shall re-
port to the employer that the medical
review officer has made all reasonable
efforts to contact the driver as pro-
vided in §40.33(c) of this title. The em-
ployer shall, as soon as practicable, re-
quest that the driver contact the medi-
cal review officer prior to dispatching
the driver or within 24 hours, which-
ever is earlier.

§382.409 Medical review officer record
retention for controlled substances.

(@) A medical review officer shall
maintain all dated records and notifi-
cations, identified by individual, for a
minimum of five years for verified
positive controlled substances test re-
sults.

(b) A medical review officer shall
maintain all dated records and notifi-
cations, identified by individual, for a
minimum of one year for negative and
canceled controlled substances test re-
sults.

(c) No person may obtain the individ-
ual controlled substances test results
retained by a medical review officer,
and no medical review officer shall re-
lease the individual controlled sub-
stances test results of any driver to
any person, without first obtaining a
specific, written authorization from
the tested driver. Nothing in this para-
graph shall prohibit a medical review
officer from releasing, to the employer
or to officials of the Secretary of
Transportation, any DOT agency, or
any State or local officials with regu-
latory authority over the controlled
substances testing program under this
part, the information delineated in
§382.407(a) of this subpart.
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